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STATUTES 


INT RODUCT LON 
The defendant -appellant was indicted by a federal Grand Jury on 
74 for alleged violations of Title 18, United States Code Section 54 
of Title 19, United States Code Section 146] 

The indictment charged: 

"On or about the 19th day of April, 1974 at the Lewiston Bridge 
Lewiston, New York in the Western District of New York, George Edward’ MacIntyre 
fraudulently and knowingly did import and bring into the United States from 
Canada certain merchanidse, that is, approximatley 100 pounds of Canadian silve 
coins packaged in four bags having a face value of One Thousand Nine Hundred 
Ninety Nine Dollars and Eighty Cents ($1,999.80) contrary to law in that the 
coins were not unladened in the presence of and inspected by a customs officer 
at the first port of entry at which such merchandise arrived in the United State 
all in violation of Title 19, United States Code, Section 1461 and Title ] 
United States Code, Section 545." 

Defendant-appellant made a pre-trial motion to dismiss the indictment 


on the grounds that the acts therein alleged do not constitute a violation of 


the statutes under which he has been charged. The Hon. Judge John T. Curtin 


subsequently on June 10, 1974 filed an order that the government had failed to 
face up to the fact that Section 1202 (5 a) exempts from duty currency in cur 
rent circulation in any country. However, on July 11, 1975 Judge John T. Curti 
filed an order denying defendant's motion to dismiss. 

Trial proceedings were subsequently held before the Honorable John T. 
Curtin, United States District Judge, and a jury, in Part I, United States Cour 
House, Buffalo, New York, commencing on May 4, 1976. 

On May 12, 1976 the defendant -appellant received a copy of the govern 


ment's request to charge the 
submitted his request le the defendant 


' 


ment's Request Number One I Government Request Number 
ject to part of Government! 
to Government's Request Three {3 | respectfully requested that 
defendant's requests \) and (B) be given instead 

The basis for defendant's ection was the potential prejudicial ef 
fect the governments definition of ' chanlise’ could have upon the jury 
Headnote Number Five (5) of Title , tion 1202 chedule 


vides that ' currency (metal or pa 


try and import ed for monetary purpose: 


the provisions of the schedules." Dete 

that the government's charge requested col c 11s headnote in 
connection with the definition of handi se" O ¢ , however, w 

to modify the "specific" statutory definition of "merchandise" | “general' 
headnote and rule of interpretation of a customs regulation addition, the 
term "monetary purposes' Ss not even defined in the regulation Despite the 


' 


defendant's written objections to such a potentially prejudicial jury charge 
and despite the oral renewal of defendant's’ objections (TR.106) the court de 
nied the requests of the defendant (TR. 106) 

Subsequently, the actual charge of the court went s ar as to deter 
mine for the yp 1st when the » wer onsidered merchandise’ 
based on the "monetary purposes" standard, and on thi tandard alone Phe 

141-142) 
"The term "merchandise" is defined in the statute a 


wares or chattels of every description I harge you in 


this case that these foreign coins, if they were brought 


into the United States for normal use, that is 


» Tor money 
to purchase goods, then they are not considered as merchan 
dise If they were imported for the every day use as mone: 
then they constitute an intangible under the law and do not 
constitute merchandise Otherwise, if they are brought in 
for any other purpose, then they would be considered mer 

chandise under the law." {emphasis supplied) 


the vital issue of whether and when these Canadian coins « onstituted "“merchandi 
Such a charge was confusing to the jury and extremely prejudicial to the defen 
dant's case which rested so heavily upon the jury's determination of this issue 


In keeping with the defendant's position, counsel for the defendant 


again excepted to the charge upon the completion of the same. (TR. 147-148) 


i 
In essence the court's charge as such served to determine for the 
e" 


On May 20, 1976 the jury found defendant-appellant George Edward 
MacIntyre guilty as charged in the indictment. On June 28, 1976 defendant was 
sentenced, and on July 1, 1976 the defendant filed his notice of appeal upon 


which the current appeal is brought 


The indictmen he appellant 


tion 545 was se upon introducing 
merchandise which she d have been invoiced 
The indictment was further based on the 
brought the Canadian s into this ountry contr: 
violated 19 U.S.C. Se ( 1461 which requi iz “all merchandi 
brought in from any ntiguous country 
of, and be inspe: by a customs officer at first point 


(emphasis added) 


bring or import any “merchandise” into the United States. In order to secure 


a conviction for such acts the government would have to prove both the physics 
act of the unlawful importation of such "merchandi as well as a knowing and 
willful intent to defraud the United States. See One Lot Emerald Cut Stones ¢ 


One Ring v. United States, 409 US 232 (1927). 


It is, therefore, imperative f determine whether currency does 
, } 


constitute "merchandise". For the purposes of 5 ‘ 1461, Title 19 


Section 1401 (c) presents a atutory interpretation of the definition 


' 


of "merchandise" as "poods wares and chattels of ev ( i and in 
cludes merchandise the importation « wh ic Ss prohibited. 


The povernment has interposed that the United States Customs Court 


has determined that courts may consult dictionaries in making their determina 


| 
Based upon the charges brought against the appellant it becomes an es 
sential prerequisite to determine whett or not the appellant did, in fact, 
al 
& 


tion of the common meaning < tariff term Dillingham, In United 
States, 358 |} Supp. 1295 (U ( or 1973) Thi 
conjunction with what the appellant has alleged throughout the proceeding: 
The terns included in che Section 1401 (c) definition of "merchandise" serve 
to bolster appellant's content ions 

"Wares" may be defined as “articles of merchandise or manufacture 
or gu ds.’ The New Century Dictionary 2174 "Chattels' are “property or 
goods"; and "goods" are defined as “articles of trade, ware or merchandise’ 
The New Century Dictionary at 241 and 669 

If we are in fact to utilize the statutory definition of "merchan 
dise" if becomes apparent that silver alloy coins of the 1950's and 1960's 
do not fit within the aforementioned dictionary definitions: nor does the 
common usage of these terms apply to silver coins. It should be noted that 


the United States Customs Court has also determined that where there is no 


thing to indicate what Congress intended a tariff term to mean, the term mu 


be read and understood in accordance with its common meaning Knowles 


Electronics v. United States, 371 F. Supp. 1393, aff'd 504 F. 2d 1403 (U.S. 
Customs Ct., 1973). It has further been determined that the classification 
of imported articles for custom duties purposes must rest upon its conditio 
as imported. Carrington Co. v. United States, 497 F. 2d 902 (U.S. Court of 
Customs & Patent Appeals, 1974) It would be difficult to, therefore, sug - 
gest that all those persons entering the United States from Canada must pre 
sent for inspection silver coins and proper money since "money" has never b 
contrued as fitting within the condition and common mean: of "merchandise' 
To determine otherwise would be analogous to determining that any individual 


carrying Canadian currency while crossing the border into the United States 


*n 


that 


1461 and 


with regard to crimina! 

Statute to simply impre 

non-dut lable item. 

that the ‘mportance of the staturt: for criminal] responsit 

ward individuals who Llegally import items of ontraband, 

monds, whiskey, C. Appellant respectfully submir that Canadian coins 


rent circulation are, h . é y cont raband at Of themse] 


that it is patently unclear from a read of the s é supplemented by 


Customs Regulations 48 to whether ther * €Fiminal responsibi} tor defendan 
appellant's technical omission in the absence of a determination that this 


rency clearly const itutes' merchandise’ used either S.( ection 


the ourt 
The defendant 
ered fraudulent 


ibject duty 
mercha 


While the 


the United 


ntent not 


even the yvovernm 


found nothing w 


ippellant 


jury as to the definition of the term “merchandise' 

That term was statutorily defined in Title 19 \ 
(c) and the appellant respectfully submits that the statutory def inition 
should have been charged to the jury. The government : ve requested 
additional instruction pertaining to element Number One (1) of the government ' 
requests (that defendant imported or hrought merchandise into the 
This instruction allegedly served to 'explain" the term "merchandise 


in Title 18 U.S.C. Section 545. The government's request stated that Title 


then went on to state that since Headnote Number Five 5) of Title 19 U.S 

. 
Section 1202 provided that ". . . currency (metal or paper) in current circula 
tion in any country and imported for monetary purposes (emphasis supplied)" 


is an "intangible" and not subjectto »rovisions of Scheduics: the issue as 


U.S.C. Section 1202 sets forth the Tariff Schedules of the United States. 
to whether or not these coins were "merchandise" depended on "whether or not 


threefold: First, while this headnote may have been relevant to government’ 


element Number Two (2) (whether the act was contrary to law) it was noi 


all relevant to a definition of "merchandise". To so charge this headnotc 
in connect i with the definitronof merchandise serves to prejudicially determi 


for the jury that the coins were merchandise in this case so long as they were 


the coins were imported for monetary purposes," 
Defendant-appellant’s concern over this instruction was basically 
We 


imported for "monetary pur} > fo base the definition of merchandise on 


this "standard" alone is to state that such headnote i: the exclusive authority 


fully submits that instruction should not be given if it lacks evidentiar 


for the determination as to when currency is “merchandise' Appellant respect 
support or is based upon mere speculation. See Upited States Waskow, 


19 | Second, to ac cept said definition 


chandise" » to modify the specific statut definition by the Headno 


Interpretation 


elevated 


Statutory authority. See Czarni Kow-Rionda ( United State 


of Customs §& Patents Appeals 1972) Furthermore, Congress had pro 


vided the statutory definition in Title ( Section 1401 (c) and the cour 


should not have otherwise constructed that definition See United States yv 


Tower & Sons of Buffalo, Inc., 524 | 2d 5 (U.S. Court of Customs §& 
‘atent Appeals, 1975). And third, appellant respectfully submits that this hes 
1lote also lent nothing tothe definition of merchandise Since, as the government 


tself «dmits on pape six of it's Request to charge "there is no special defini- 


ion of the phrase"monetary purposes"defined either by a statute or case law". 


hus, the term is not even defined, and in effect the government's request would 


eplace a statutory definition with a term from a regulation which is not define 
he Second Circuit has recently determined that if more than one instruction is 
Jiven to the jury and one is erroneous and prejudicial and the other correct, it 
1S impossible to tell which one the jury followed and, it constitutes reversible 
‘rror except where the verdict gives assurances that no prejudice in fact ocecurr 
Inited States v. Reid, 517 F. 2d 953 (2nd cir 975) Certainly this instruc- 
ion would be prejudicial in that it directed the jury to determine that the cur- 
ency be used for "monetary purposes" even though it had previously given the 
tatutory UScks.. cau ‘) definition as wel} 
On May 20, 76 counsel for defendant -appellant orally renewed 

objections to government's request to charge (TR. 106). however, the court 

lenied the defendant-appellant's requests (TR 


Subsequently, as h been previously denoted the court's actual 


1] 


t 


charge did place an overbearing emphasis on the "monetary purposes" standard 
and even went so far as to practically decide for the jur hat the money could 
only have been used "to purchase goods" if it were to be found to be anything 
othe: than "merchandise" (TR. 141-142) 

Counsel for the detendant again orally excepted to the charge 
upon the completion of the same (TR. 147-148). 

Considering the vital importance of the jury instruction as to 
the elements of the definition of the term "merchandise", appellant respectfull 
submits that the courts charge was confusing and extremely prejudicial Defen 
dant had submitted a memorandum in support of his requests to charge; and had 
twice renewed his oral objections to the government's charges. There was, ther 
fore substantial evidence tending to prove that the defendant appellant consid 
ered this definition an essential element of the defense. The Second Circuit i 
recent years has repeatedly cautioned the courts as to the “plain error" of the 
failure to instruct on an essential element of defendant's case. ee United 


States v, Singleton, 532 F. 2d 199 (2nd cir. 1976); United States v. Barry, 
Sebutbeinahibalip alate ninateieige die teseuaetinhes mE “ i = Sd 


2d 342 (2nd cir. 1975); United States v. DeMarco, 488 F. 2d 828 (2nd cir 
2d 119 (2nd cir. 1972). 
It has further been firmly established that a defendant 

inal case is entitled to have the jury instructed on any theory of the defense 
which has some foundation in the evidence. This is true even where the evidenc 
may be weak or insufficient. United States v Hillsman, $ . 2d 454 (7th cir 
1975) cert. denied, 423 U.S. 1035; United States v Lehman, 468 1} 
1972) cert. denied, 409 U.S. 967; United States v Leach, 427 
civ. '970) cert. denied 400 U.S. 829 


In summary, the appellant respectfully submits that the charge o 


the jury and its failure to allow the appellant to have proper requested instru 
tions presenting his theory of * case given to the jury herein was erroneous 
and prejudicial The appellant from the start was aware of the essential ele 

ments as to the determination by the jury of whether the Canadian coins consti 
tuted "merchandise". For the court to have essentially explained the statutory 


definition of the term "merchandise" in reliance upen its own definition of an 


undefined term adopted from a''Headnote and Rule of Interpretation of a Tariff 


Schedule", was highly prejudicial Counsel for the defendant-appellant excep 


ted to such charge at every possible moment during trial Appellant now respec 
} , b } I 


fuliy raises this issue as grounds for reversible error 


CONCLUSTON 
The appellant respectfully requests that hi judgment of convic 


tion be reversed and his sentence vacatéd 
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